NTSB Order No.
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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 29th day of July 1977.
ONEN W SILER, Commandant, United States Coast Guard,
V.
| SI AH REED, Appell ant.
Docket ME-60

CPI Nl ON AND ORDER

Appel | ant seeks review of a decision wherein the Conmmandant
affirmed the revocation of his nerchant mariner's docunment No.
Z- 4392436648-D5 for m sconduct.! The findings concern appellant's
enpl oynent as a nessman aboard the SS DEL SO., a United States
mer chant vessel then engaged on a voyage to African ports.

In prior proceedings, appellant had a full evidentiary hearing
bef ore Adm ni strative Law Judge Archie R Boggs, and appeal ed from
his initial decision to the Commandant (Appeal No. 2068).2 The
appellant elected to represent hinself at the hearing. On the
appeal s, he has been represented by counsel.

The |l aw judge found that appellant wongfully failed to "turn
to" for duty when the vessel was at Matadi, Zaire, on Septenber 28,
1975, and at Port Harcourt, N geria, from Cctober 8 to 13, 1975,
and failed to join to vessel's sailing from Port Harcourt on
Cct ober 13. These offenses were recited in six |ogbook entries
made by the master of the SS DEL SOL. After presenting themin
evi dence, the Coast Guard rested its case.

Appellant |ikewise relied on docunentary evidence, which
i ncluded his typed statenent taken down during the Coast CGuard's

The sanction was entered pursuant to 46 U S.C. 239(g). An
appeal to this Board from the Commandant's action thereon is
aut hori zed by 49 U S. C. 1903(a)(9)(B).

2Copi es of the decisions of the Commandant and the | aw judge
are attached.



earlier investigation of the case. The essential facts established
therein were that the third mate had assaulted the appellant with
a knife and threatened to have himkilled on Cctober 1, as he
boarded the vessel after spending the evening ashore at Bomma,
Zaire; that when the vessel arrived at Port Harcourt on Cctober 5,
appel l ant told the nmaster that he wished to "get off" because he
was afraid for his life but the master refused his request to be
taken to Lagos, Nigeria, for that purpose; that appellant's
conpl aint was investigated by a port superintendent on October 8,
who thereafter recommended that he should be repatriated; and
finally that appellant's repatriation was arranged through the
agent of the conpany which operated the vessel.

The | aw judge held that this evidence "could not be considered
sufficient to rebut” the log entries, to which he had given prim
facie weight, and he found no justification shown for appellant's
"alleged belief that his life was in danger."” (1.D. 11). Evidence
t hat appel | ant had conpl eted the previ ous voyage of the DEL SOL was
rejected as a ground for claimng the day off on Septenber 28, and
his further claim of illness was disregarded. In assessing
sanction, the |law judge concluded that the offenses which were
| ogged "standi ng al one would not justify revocation" (I.D. 13). He
nevertheless entered that order wupon considering appellant's
"extensive record" of suspensions and adnonitions for simlar
of fenses since 1946 (I.D. 15-16).

In his brief to the Board, appellant contends that the |aw
judge (1) was required by a Coast CGuard regulation to provide
greater assistance concerning his appeal rights; and that the | aw
judge erred by (2) failing to call wtnesses, (3) not ordering a
medi cal examnation to verify his claim of illness; and (4)
consi dering past offenses beyond a 3-year period.® Appellant also
has incorporated his brief before the Commandant wherein he
contended, inter alia, that he was "justified in |leaving his vessel
for reasonable fears for his safety." Counsel for the Commandant
has not submtted a reply brief.

Upon review of the entire record, we conclude that the |og
entries of Septenber 28 and Cctober 8 to 12, 1975, are reliable,
probative, and substantial evidence of the offenses recited
t herei n. The law judge's findings based on those entries are
adopted as our own. The accuracy and reliability of the entries
made on COctober 13 nust be questioned however, because of
appel l ant' s undi sput ed evi dence concerning the circunstances under

SAppel lant's further request for oral argunent is denied. No
good cause is shown for deviating fromour rule that this request
"Wl normally not be granted." 49 CFR 825. 25(Db).
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whi ch he was repatriated. The findings of the | aw judge based on
the latter entries are reversed. Mreover, his consideration of
appel l ant's past seaman of fenses over a 30-year span of tine is
di sapproved. In light of our determ nations herein, nodification
of the revocation order is warranted.

The regulation cited in appellant's first contention is 46 CFR
5.30-1(9). It provides that "In the preparation of an appeal,
neither the investigating officer nor the admnistrative |aw judge
wi ||l assist the appellant beyond the point of informng himof the
proper form to be wused and the applicable regulations.”
Appel lant's counsel elimnated the words "neither the investigating
officer nor" in quoting this regulation as a requirenent for nore
assi stance than was actually received fromthe | aw judge.* He has
sinply misread and thus misinterpreted it nmeaning.® The record
di scl oses that appellant was duly apprised of the procedures for
appeal (Tr. 14) and sought no further guidance or clarification.
Consequently, we find that the |aw judge fulfilled his regulatory
function.

The next argunment is that a seaman, acting w thout counsel,
shoul d not be held to "understand the nature and purpose of the
subpoena device." Here again, appellant received adequate advice
concerning his hearing rights, including the rights to counsel and
to have witnesses called in his behalf (Tr. 3). He chose to act on
his own and made no request for witnesses. It has not been shown
that he was inconpetent to decide these matters for hinself. On
appeal, the only showing is that he |acked know edge of the
wher eabouts of witnesses. Since this difficulty was not nmade known
at the hearing, it cannot serve as a basis for ruling that the | aw
j udge erred. Simlarly, there was no reason to order a nedica
exam nation since appellant neither requested it nor produced evid
ence to support his claimof illness aboard the DEL SOL (Tr. 11).
Therefore, we dismss three of the contentions raised by appell ant
as groundl ess.

Since the | ogbook entries were made in substantial conpliance

‘Appellant's brief to the Commandant, p. 4.

Contrary to the assertion in appellant's brief to the Board,
the regulation if fully and accurately set forth in the
Commandant ' s decision (C D.5).
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with the requirements of 46 U S.C. 702,° they qualify as prim
facie evidence of the facts recited therein and i npose "upon the

seaman the burden of going forward wth the evidence." 7
Appellant's nere statenent at the hearing that "The Captain, the
steward told nme | could take the day off..." cannot be deened to

prevail over the entry of Septenmber 28, to which his reply was
recorded as "None."® To the entry concerning his absences on
Cctober 8, 9, and 10, his reply was "My rights were abused." There
are no replies to the subsequent entries for the obvious reason
that appellant was no |onger on the vessel. The evidence in
rebuttal contains nothing which would excuse appellant's repeated
failures to report for work between Cctober 8 and 12.° It shows
unm st akably, however, that his reason for |eaving the vessel was
well known to the master although not recited in either of the
| ogbook entries on October 13. The question remains whether
appellant had a justifiable fear for his personal safety which
entitled himto apply for discharge.

It is established that appellant was attacked by the mate
wi thout warning or provocation on Cctober 1. No quarrel or
altercation had occurred as was found by the Cormandant. The mate,
in a drunken condition, was using violent neans to collect a ten
dol | ar deft which appellant pronptly paid. Even then, the mate
| ater threatened appellant by kicking and breaking his glasses. In
our view, these facts represent an adequate showi ng of the mate's
hostility toward appellant, despite the latter's peaceabl e response
t hroughout the entire incident. Certainly appellant had sufficient
grounds to fear being again victimzed by the mate in their
subsequent encounters if the mate, while drunk, should denonstrate
the sane aninosity.

SMost inportantly this statute requires that "the offender, if
still in the vessel,... be furnished with a copy of such entry, and
have the sanme read over distinctly and audibly to h|n1 and may
t hereupon nmake such a reply thereto as he thinks fit. "

‘Kelley v.United States, 273 F. Supp. 945, 947(E.D. Va.,
1967); 46 CFR 5. 20-107.

8Since the entry was read to appellant and he then declined
t he opportunity to nake an explanation, this gives "great credence
to the factual statenents in the...entry...." Keller case, supra,
950.

°The port superintendent's letter on Cctober 9, included anbng
appellant's exhibits, states that he was staying at a | ocal hotel
in Port Harcout.
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The Commandant, in agreeing with the Ilaw judge that
appellant's fear was "not based upon a reasonabl e cause,"” relied on
the fact that no repetition of the October 1 incident had occurred
during the ensuing week. This reasoning is fallacious if it is
meant to inply that further harassnments by the ship's officer were
required for the appellant to be put in fear. It ignores the
evident fact that his well being was not so nuch threatened while
the vessel remained in port as would be the case during the
vessel's return voyage at sea.

A seaman may be discharge in a foreign port upon application
to an Anmerican consular officer. 46 U S.C. 682. It is then the
consular's duty "to institute a proper inquiry" in order to
determ ne whether the seaman's conplaint is justifiable and
warrants his discharge. 46 U. S.C. 685. Appel l ant's sought to
initiate this process on Cctober 5 and the nmaster's refusal to take
him to Lagos, where the United States enbassy in N geria was
| ocated according to appellant's exhibit, is unexplained.

Since the vessel remained at Port Harcourt until October 13,
an anpl e opportunity for the consular inquiry was available. The
master appears to have no excuse for avoiding this statutory
procedure whi ch shoul d have resol ved appellant's conplaint. Due to
the master's inaction, appellant resorted to other renedi es which,
al though wunavailing, further evidence the reality of his fear.
Al t hough he nust be faulted for ultinmately leaving the vessel
wi t hout authorization,1° we find his offense mtigated to a
substantial degree by the circunstances reflected in this record.
The case before us neither requires nor supports any deviation from
the scale of average orders in Coast Guard regulations, which
provides that "offenses conmtted wthin 3 years are to be
consi dered as repeated. "' Anything this standard, we find only one
adnoni ti on against appellant in 1973 for failure to perform To
consi der offenses prior to the 3-year period as the Comandant did,
in order to support a finding that appellant has failed to reform
(C.D. 13), would only distort the record. The undi sputed evi dence
in rebuttal provides sufficient grounds for reduction of the
sanction heretofore inposed.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied except insofar as
nodi fication of the Commandant's order is provided for herein;

PEnnis v. Waterman S.S. Corp., 49 F. Supp. 685, 688(S.D.N. Y.,
1943) .

115 CFR 5.20-165(b), Group A (2).
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2. The revocation order of the Commandant be and it hereby is
nodi fied to provide for a retroactive suspension of appellant's
seaman docunents; *? and

3. The suspension shall termnate on the date of service
appearing on the face of this order.

TODD, Chairman, BAILEY, Vice Chairman, MADAMS, HOGUE, and
HALEY, Menbers of the Board, concurred in the above opinion and
or der.

2The revocation order took effect on August 2, 1976, the date
on which the Commandant't decision was issued. Appellant held a
t enporary docunent, issued pursuant to 46 CFR 5.30-15, while his
appeal was pending to the Conmmandant.
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